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In the Court of Appeals of the District of Columbia. 


No. 1950. 

The U. S. of A. ex Rel. Columbia Heights Realty Co., a 

Corporation, Appellant, 
vs. 

Henry B. F. Macfarland et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 50712. 

The United States of America on the Relation of Columbia 
Heights Realty Company, a Corporation, Petitioner, 

vs. 

Henry B. F. Macfarland, Henry L. West, and Jay J. Morrow, 
Commissioners of the District of Columbia, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the aboverentitled cause, to wit: 

1 . Petition. 

Filed June 29, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50712. 

The United States of America on the Relation of Columbia 
Heights Realty Company, a Corporation, 

vs. 

Henry B. F. Macfarland, Henry L. West, and Jay J. Morrow, 
Commissioners of the District of Columbia. 

To the Supreme Court of the District of Columbia: 

The relator, Columbia Heights Realty Company, respectfully 
shows unto the court as follows: 

(1) That the relator is a corporation duly organized and exist¬ 
ing under and by virtue of the laws of the State of New Jersey, and 

1:—1950a 
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the respondents, Henry B. F. Macfnrland, Henry L. West and Jay 
J. Morrow, are the duly appointed and qualified Commissioners of 
the District of Columbia. 

(2) That the relator is the owner in fee simple of lots numbered 
1, 2, 3, 4, 5, 6, 7, 13, 14, 15, and 16, in block numbered 28, Colum¬ 
bia Heights, according to the subdivision made by John Sherman, 
Trustee, and recorded in the Office of the Surveyor of the District of 
Columbia in Book Governor Shepherd, at page 158, except those 

parts of lots numbered 1 and 16, heretofore taken for the 

2 extension of Eleventh Street, Northwest, as shown on the 

records in the Office of the Surveyor of the District of Co¬ 
lumbia in Book County No. 15, at page 15. All of said lots are 
vacant and unimproved. 

(3) That the relator, being desirous of subdividing said lots into 
smaller lots, on or about the 1st day of June, 1908, caused a plat of 
its proposed subdivision to be prepared by the Surveyor of the Dis¬ 
trict of Columbia, a true copy whereof and of the application accom¬ 
panying the same is filed herewith, marked “Exhibit A” and made 
a part hereof. Said subdivision is in conformity with the general 
plan of the City of Washington, and with the rules and regulations 
governing the platting and subdividing of lands in the District of 
Columbia. After said plat was prepared, the Surveyor of the Dis¬ 
trict of Columbia, on the 4th day of June, 1908, certified that said 
subdivision was correct, and recommended the approval and the ad¬ 
mission to record in his office, of the same. Thereafterwards, on, 
to-wit, the 5th day of June, 1908, the relator presented said plat of 
said subdivision to the respondents, the Commissioners of the Dis¬ 
trict of Columbia, for their approval, and for an order directing the 
Surveyor of the District of Columbia to record the same in his office. 
On the 13th day of June, 1908, relator was informed by the respond¬ 
ents, by letter (a copy whereof is hereunto attached, marked “Ex¬ 
hibit BA and made a part hereof), that section 2 of the general 
orders regulating the platting and subdividing of lands in the Dis¬ 
trict of Columbia, provided that all taxes, special assessments, and 
public charges upon property proposed to be subdivided should be 

paid before the subdivision is approved, and that they could 

3 not approve relator’s said subdivision until certain assess¬ 
ments for benefits for the extension of Eleventh Street, 

Northwest, assessed against the lots proposed to be subdivided, had 
been paid. Upon receipt of said letter, relator inquired of respond¬ 
ents, by letter (a copy whereof is hereunto attached, marked “Ex¬ 
hibit C,” and made a part hereof), if there were any objections to 
the approval of said subdivision other than the non-payment of the 
assessments referred to, and requesting that any other objections, if 
any, be pointed out, in order that it might remove them, the relator 
at the same time tendering itself ready and willing to make such 
changes, if any, as might be necessary to make said subdivision 
conform in all respects with the rules and regulations governing 
the platting and subdividing of lands in the District of Columbia. 
In response to said inquiry, relator was informed by respondents, 
by letter (a copy whereof is hereunto attached, marked “Exhibit 
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D,” and made a part hereof), that there were no objections to said 
subdivision other than the non-payment of said assessments for the 
extension of Eleventh Street, Northwest. 

(4) The relator is advised that the power and authority of the 
Commissioners of the District of Columbia to make rules and regu¬ 
lations governing the platting and subdividing of lands in the Dis¬ 
trict of Columbia is derived from the Act of Congress approved 
August 27, 1888, which provides as follows: 

“That the Commissioners of the District of Columbia be, and 
they are hereby, authorized and directed to make and publish such 
general orders as may be necessary to regulate the platting and sub¬ 
dividing of all lands and grounds in the District of Colum- 

4 bia; and no such plat of subdivision made in pursuance of 
such orders shall be admitted to record in the office of the 

surveyor of said District without an order to that effect indorsed 
thereon by the Commissioners of said District. 

vj> jU jU 4; 4; *!> 

T T V T - T* 

“Sec. 5. No future subdivision of land in the District of Colum¬ 
bia, without the limits of the cities of Washington and Georgetown, 
shall be recorded in the surveyor’s office of the said District unless 
made in conformity with the general plan of the city of Washing¬ 
ton.” 

That purporting to act in pursuance of the powers conferred upon 
them by the said Act of Congress, John B. Wight, John W. Ross, 
and Lansing H. Beach, the then Commissioners of the District of 
Columbia, on the 10th day of April, 1899, made and promulgated 
certain general orders to regulate the platting and subdividing of 
lands and grounds in the District of Columbia, said orders to take 
effect on the 15th day of May, 1899. In section 2 of said general, 
orders, it was provided as follows: 

“Sec. 2. Applications for the approval of subdivisions must be 
made to the Commissioners of the District of Columbia, and must 
be accompanied by—— 

******* 

(c) Certificates of the proper officials that all taxes, special as¬ 
sessments, and other public charges upon the property have been 
paid.” 

Your relator is advised that the said regulation is not such a regu¬ 
lation for the platting and subdividing of lands and grounds as is 
contemplated by and within the true intent and meaning of the 
said Act of Congress approved August 27, 1888, and that said regu¬ 
lation is unreasonable, ultra vires and void- 

(5) Your relator is advised that the assessments for bene- 

5 fits for the extension of Eleventh Street, Northwest, assessed 
against the lots proposed to be subdivided by it, are illegal 

and void, and relator says that it has prosecuted an appeal to the 
Supreme Court, of the United States for the purpose of having said 
assessments declared invalid, and that said appeal is now pending 
undetermined in said Supreme Court. Relator further says that 
the subdividing of said lots will not in any wise affect the assessments 
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on the same, even if said assessments shall ultimately be determined 
to he valid, or affect the lien thereof or the right of the District of 
Columbia to enforce the same. Relator further says that said lots 
are not assessed by the square foot, but that a certain sum is as¬ 
sessed against each of said lots as a whole, and that after deducting 
all land set apart in said subdivision for streets and alleys there will 
remain of each lot upon which said assessments are levied much 
more than will be sufficient to satisfy the assessment thereon. 

(6) Relator says that the refusal of the respondents to approve 
said subdivision and to order the same to be admitted to record in 
the office of the Surveyor of the District of Columbia is unwar¬ 
ranted and illegal, and that by reason of said refusal relator is 
greatly injured, and is prevented from conveniently handling and 
disposing of its own property, and is damaged by reason of said 
refusal in the sum of Seven thousand five hundred dollars ($7,500) . 

, Wherefore, the premises considered, the relator prays that a writ 
of mandamus mav be issued out of this honorable court, directed to' 
the respondents, commanding them to approve the plat of sub¬ 
division referred to in the third paragraph hereof, and to 

6 direct the Surveyor of the District of Columbia to record the 
same in his office. 

COLUMBIA HEIGHTS REALTY 
COMPANY, 

By HOYT SHERMAN, Agent. 

J. J. DARLINGTON, 

DOUGLAS, BAKER & SHERRILL, 

Att’ys for Relator. 

T*' . v " . 

District of Columbia, ss : 

Hoyt Sherman, being first duly sworn, on oath deposes and says 
that he is the agent of the Columbia Heights Realty Company, and 
has signed the foregoing petition on behalf of said company; that 
he has read said petition, and knows the contents thereof; that the 
matters and things stated in said petition on personal knowledge 
are true, and those therein stated on information and belief he be¬ 
lieves to be true. HOYT SHERMAN. 

Sworn to and subscribed before me this 27th day of June 1908 
[seal.] WM. B. MATTHEWS, Jr./ 

Notary Public, D. G. 

7 & 8 “Exhibit A.” 

Piled June 29, 1908. 

Square 2870. 

50,712, 

(Columbia Heights, Block 28.) 

We hereby subdivide all of lots 1 and 16, not taken for the ex¬ 
tension of 11th St., N. W., as per record in Book County 15, page 15, 
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and all of lots 2 to 7 and 13 to 13, (of subdivision by John Sherman, 
Trustee, recorded in Book Gov. Shep., page 158), Block 28, Colum¬ 
bia Heights, into lots, public streets and alleys as shown on attached 
plat. 


as shown above in black, into.-. 

and request that the subdivision be approved by the Commissioners 
of the District of Columbia and recorded in the office of the Surveyor 
of said District. 

COLUMBIA HEIGHTS REALTY 
' COMPANY, [seal.] 

Bv P. T. SHERMAN, President 

Two Witnesses: 

JAS. W. JACKSON. 

A. W. HOYT, Secretary. 

Two Witnesses: ‘ • 


Office of the Surveyor of the District of Columbia. 

Washington, June 4, 1908. 

I certify that the above subdivision is correct, and I respectfully 
recommend the approval and admission to record in this office of 
the same. 

WM. P. RICHARDS, 

Surveyor , D. G. [seal.] 


Ordered: The subdivision shown above is hereby approved, and 
the Surveyor is directed to record the same in his office. 

Date-, 190-. 


S. 0.—10258. 
Dft’s—M. C. Jr. 
A. E. P. 

E. W. T. 




Commvissioners of the District of Columbia. 



[On the margin:] Notice.— In case of trust, the fact must be 
stated in affidavit, and assent of trustees must be given. 

[Endorsed.] 

State of New York, 

County of Neiv■ York , To wit: 

P. T. Sherman, (Owner’s name) President of the Columbia 
Heights Realty Company, being first duly sworn, deposes and says that 
(subject to a trust) the said company is the owner in fee simple of 





6 


THE U. S. OF A. EX REL. COLUMBIA HEIGHTS REALTY 


the property proposed to be subdivided as per plat herewith; that no 
other person or persons than the said company have any interest or 
claim therein; that it is in peaceful occupation thereof; and that 
there are no suits or actions pending affecting the title to said 
property. 

P. T. SHERMAN. 

Signatures of Owners: 

COLUMBIA HEIGHTS REALTY 
COMPANY, 

Bv P. T. SHERMAN, President 

Subscribed and sworn to before me this 21st day of May, 1908. 

WILLIAM A. TENNEY, 

[seal.] Notary Public, 

Notary Public, Kings County. 

Certificate filed in New York County. 


Assent: 


Trustee. 


June 6, 1908. 

Respectfully Forwarded to the Engineer Commissioner, D. C. 

Taxes Paid 

to and including June 30, 1908, on the property herein mentioned, 
with the exception of benefit assessments for the extension of 11th 
street against the following lots: 

Lot 800 ..* $4000.00 

“ 2 .. 1000.00 

« 14 1000.00 

“ 15 .. 2000.00 

“ 803 .'. 5000.00 

Interest is due on each of the above amounts at the rate of 4 per 
cent, per annum from July 6, 1907. 

It is understood by this office that this matter has been taken up 
by Mr. Sherman with the Commissioners with a request that a cer¬ 
tificate be forwarded showing the amount of assessments for benefits. 
The application is therefore submitted to the Commissioners for 
their consideration. 

E. W. W. GRIFFIN, 

Assessor, D. C., 
By BENJ. F. ADAMS, 

Ass’t Assessor, Sup’t of Sewers. 

Received for Record-, —. 

Recorded in Book —, Page —. 


Order No. —. 
A. 0. 30075. 
E. D. 71792. 


7 

Surveyor, D. G. 
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Washington, D. C., June 8, 1908. 

Columbia Heights Realty Co. 

Proposed subdivision of all of lots 1 to 16, not taken for the ex¬ 
tension of 11th street, N. W., and all of lots 2 to 7 and 13 to 15, 
Block 28, Columbia Heights. (Sq. # 2870.) 

June 9, 1908. 

I move the applicants for this proposed subdivision be informed 
that section 2 of the General Orders regulating the plat-ing and sub¬ 
dividing of lands and grounds in the District of Columbia, provides 
that all taxes, special assessments and other public charges upon 
property proposed to be subdivided shall be paid before the sub¬ 
division is approved, and that in this proposed subdivision the As¬ 
sessor reports that the assessments for benefits for the extension of 
11th street assessed against the lots proposed to be subdivided, with 
interest on the sum at four per cent, from July 6, 1907, has not 
been paid. Until these assessments are paid the Commissioners can¬ 
not approve the subdivision. 

(Signed) JAY J. MORROW, 

Major , Corps of Engineers, U. S. A., 

Engineer Commissioner, D. C. 

xjf ^ ^ xj# 

^ T T 'C T T T 

9 “Exhibit B.” 

Filed June 29, 1908. 

Executive Office, 

Commissioners of the District of Columbia, 

Washington, June 13, 1908. 

Columbia Heights Realty Company, Room 405 Colorado Building. 

Gentlemen : In response to your request that the Commissioners 
approve your subdivision of lots #1 and #16, not taken for the ex¬ 
tension of 11th St., Northwest, and all of lots #2 to #7 and #13 to 
#15, block 28, Columbia Heights square 2870, the Commissioners 
direct me to inform you that section 2 of the General Orders regulat¬ 
ing the platting and subdividing of lands and grounds in the District 
of Columbia, provides that all taxes, special assessments and other 
public charges upon property proposed to be subdivided shall be 
paid before the subdivision is approved, and that in this proposed 
subdivision the Assessor reports that the assessments for benefits for 
the extension of 11th street, assessed against the lots proposed to be 
subdivided, with interest on the sum at four per cent, from July 6, 
1907, has not been paid. Until these assessments are paid, the 
Commissioners cannot approve the subdivision. 

Very respectfully, 

(Signed) W. TINDALL, 

_.u_ . . Secretary. 
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10 “Exhibit C.” 

Filed June 29, 1908. 

Washington, D. C., June 15, 1908. 

The Commissioners of the District of Columbia, Washington, D. C. 

Gentlemen; We are in receipt of communications dated the 
12th and 13th inst., from Mr. William Tindall, Secretary of your 
Board, in which he informs us that, in view of the requirements of 
Section 2 of the general orders regulating the platting and sub¬ 
dividing of lands in the District of Columbia, the Commissioners 
cannot approve our subdivision of lots 1 and 30, not taken for the 
extension of Eleventh Street, Northwest, and all of lots 2 to 8 and 
20 to 29, in block 27 Columbia Heights, nor of our subdivision of 
lots 1 and 16 not taken for the extension of 11th St. Northwest, and 
all of lots 2 to 7 and 13 to 15 block 28, Columbia Heights, until 
certain assessments for benefits for the extension of Eleventh Street, 
assessed against the lots proposed to be subdivided, have been paid. 

We assume that the reason stated, namely, the non-payment of j 
the assessments for the extension of Eleventh Street, is the only 
ground for the refusal of the Commissioners to approve these sub¬ 
divisions, and that the subdivisions themselves are correct, and 
would be approved but for the existence of the assessments referred 
to. If we are mistaken in this assumption, we would be glad to have 
any other objections to the subdivision pointed out, in order that we 
may remove them. We desire to make the subdivisions con- 

11 form in all respects to the rules and regulations adopted by the 
Commissioners for the platting and subdividing of lands in 

the District of Columbia, and are ready and willing to make such 
changes, if any, as may be necessary to that end. 

Yours very truly, 

(Signed) COLUMBIA HEIGHTS REALTY 

COMPANY. 

12 “Exhibit D.” . i 

Filed June 29, 1908. 

Copy. 

Executive Office, 

Commissioners of the District of Columbia, 

Washington, June 24, 1908. 

Mr. Hoyt Sherman, General Agent, John Sherman Estate Company, 
Colorado Building. 

Dear Sir: In response to your communication of the 15th in¬ 
stant for information in regard to the refusal of the Commissioners 
to approve subdivision of lots 1 and 30, and lots 2 to 8 and 20 ta 
29, in Mock 27; and lots 1 and 16, and lots 2 to 7 and 13 to 15, 
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block 28, Columbia Heights, the Commissioners direct me to in¬ 
form you that they know of no other objection to the subdivision 
in. question, except that pertaining to the nonpayment of assess¬ 
ment for benefits for the extension of 11th street, assessed against 
the lots proposed to be subdivided. 

Very respectfully, 

(Signed) W. TINDALL, 

Secretary , Board of Commissioners, D. C. 

13 Rule to Shoiu Cause. 

Filed June 29, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50712. 

The United States of America on the Relation of Columbia 

Heights Realty Company 

v. 

Henry B. F. Macfarland, Henry L. West and Jay J. Morrow, 
Commissioners of the District of Columbia. 

Upon consideration of the petition filed by the Columbia Heights 
Realty Company in the above entitled cause, it is by the court., this 
29 day of June, 1908, ordered that the respondents, Henry B. F. 
Macfarland, Henry L. West and Jay J. Morrow, Commissioners of 
the District of Columbia, show cause in this court on the 6th day of 
July, 1908, at ten o’clock A. M., why the writ of mandamus should 
not issue as in the said petition prayed: Provided that a copy of 
this order be served on the said respondents or either of them on or 
before the 3d day of July, 1908. 

WRIGHT, Justice. 

Marshal's Return . 

Served copy of the within rule on the Commissioners of the Dis¬ 
trict of Columbia by service on Jay J. Morrow, one of said Com¬ 
missioners June 29, 1908. AULICK PALMER, Marshal. 

S. 

14 Defendants' Answer. 

Filed July 8, 1908. 

In. the Supreme Court of the District of Columbia. 

At Law. No. 50712. 

The United States of America on the Relation of Columbia 
Heights Realty Company, a Corporation, 

vs. 

Henry B, F. Macfarland et al v Commissioners D. C. 

To the Supreme Court of the District of Columbia: 

The Answer of the defendants, Henry B. F. Macfarland, Henry 
L. West, and Jay J. Morrow, Commissioners of the District of 
2—1950a 
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Columbia, to the petition for Mandamus tiled in this cause, respect- 
fully shows to the Court: 

1. These defendants have no knowledge of the organization and 
existence of the non-resident corporation relator in this cause, ex¬ 
cept by the copy of the charter furnished them by the relator. 

They say that by Section 605 of the Code of Law for the District 
of Columbia it is provided: 

“Any three or more persons who desire to form a company for 
the purpose of carrying on any enterprise or business which may 
be lawfully conducted by an individual, excepting banks of circu¬ 
lation or discount, railroads, and such other enterprise or business 
as may be otherwise specially provided for in this code, may make, 
sign, and acknowledge, before some officer competent to take the 
acknowledgement* of deeds, and file in the office of the recorder of 
deeds, a certificate in writing: Provided, That nothing herein con¬ 
tained shall be held to authorize the organization of corpora- 

15 tions to buy, sell, or deal in real estate, except corporations to 
transact the business ordinarily carried on by real estate 

agents or brokers.” 

And they say that inasmuch as said statute inhibits the organiza¬ 
tion of corporations in this District “to buy, sell, or deal in real ? 
estate, except corporations to transact the business ordinarily car¬ 
ried on by real estate agents or brokers” they should not be re¬ 
quired to contract with this foreign corporation by acceptance of 
said subdivision containing said streets and alleys, which is a cor- ; 
poration, as they aver, is organized for the said locally prohibited 
purposes; nor, so they are advised, and therefore aver, is said cor¬ 
poration entitled to the aid of this court by writ of mandamus in 
this case. A copy of the Charter of the said corporation is hereto 
attached, marked Exhibit No. 3, and is made a part hereof. 

2 and 3. These defendants admit the allegations of paragraph 
two of the petition wherein the relator sets up the ownership of the j 
real estate mentioned in this proceeding, which real estate is located 
beyond the limits of the City of Washington; and they also admit 
the allegations of paragraph three of said petition in so far as they 
go, but they say that the said paragraph three does not disclose all 
the matters presented to them and considered by them. These de¬ 
fendants say that prior to the rejection of said proposed subdivision 
they proposed to the relator’s agents that the assessments herein¬ 
after mentioned be paid under protest, and before the said rejection 
they granted a hearing to J. J. Darlington, Esq., as attorney repre¬ 
senting the relator, on the question whether payment of said 

16 assessment under protest would be a voluntary or compulsory 
payment, and whether it could be recovered back in event* 

the suit hereinafter mentioned should be decided in favor of the re¬ 
lator byjbe Supreme Court of the United States. 

At the said hearing these defendants were advised by the Cor¬ 
poration Counsel that if they accepted the said subdivision they 
would jeopardize the collection of said assessments particularly if the 
lots mentioned therein were sold to innocent purchasers, or, if not 
sold, the acceptance of part of the land carved thereout for streets 
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and alleys would make an apportionment of the assessments neces¬ 
sary, whereas the assessment as to each existing lot was a unit, and 
that they were without power to accept anything but the whole as¬ 
sessment on each existing lot before the proposed subdivision was 
made, and were without power to sell any land for non-payment of 
any of said assessments except the land so assessed, and the streets 
and alleys in the proposed subdivision by virtue of existing law 
would become public ways and whether owned by the District of 
Columbia or by the United States said streets and alleys would be 
exempt from said assessments, and they are still advised, as above set 
forth, and now so aver, and therefore say the said writ of mandamus 
should not issue as prayed. 

At the said hearing the Corporation Counsel proposed to the coun- 
I sel for the relator that the Commissioners waive any question of law 
that might arise as to the proposed payment of said assessments under 
protest not being involuntary, so that in an action to recover 

17 the same back to be brought by the relator, if occasion should 
arise, the said payment should be considered compulsory and 

not voluntary, but counsel for the relator declined to accede to said 
proposition. 

These defendants are advised, and therefore aver that the relator 
has a complete legal remedy by the payment of the said assessments 
under protest, and they say that the same are valid liens, and they 
aver that for said reason the writ prayed for should not be granted. 

These defendants say that they were then willing and are now 
willing voluntarily to accept payment of said assessments under pro¬ 
test and to stipulate that said payment shall be considered a com¬ 
pulsory payment and to instruct their counsel to make no contrary 
objection in any suit to recover back said payment, and thereby 
to remove the objection that said subdivision cannot be recorded be¬ 
cause said assessments have not been paid. These defendants are 
acting and intend to act solely in the public interest in the collec¬ 
tion of said assessments and in discharge of their public duty in not 
: doing anything which will jeopardize said assessments or render 
them invalid or void and incapable of enforcement by due process of 
| law; and at the same time they do not intend to act arbitrarily or 
I harshly to the relator, and they have endeavored not to do so, "and 
| -have not done so, they submit. Because they were unable to reach 
| any agreement with the relator looking to compliance with their 
[ duty and in preservation of the integrity of said assessments by not 
allowing the record of said subdivision which would jeopardize the 
same independently of any statute or order, and because of 

18 the statutes and orders hereinafter mentioned these defend¬ 
ants refused to approve said subdivision and refused to direct 

| the Surveyor to record the same, as they were in duty bound to do, 
they submit. 

; They are advised, and therefore aver, that under sections one and 
| five of the Act of Congress approved August 27, 1888, (25 Statutes 
451) the Act of March 2, 1893, and the Code of Law for the Dis¬ 
trict of Columbia, their power to refuse to admit the said subdivision 
to record is absolute and that their judgment,, whatever may be their 
; reasons, will not be dictated or coerced by the courts. They are ad- 
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vised and therefore aver, that they were justified in refusing to admit 
the relator’s plat of its' subdivision to record, and they are advised, 
and therefore aver, that their refusal to admit the relator’s sub¬ 
division to record does not deprive it of any property right because 
it has the right to lay off said land as it pleases, or not to subdivide 
it at all, while it has no corresponding right to have its plat of sub¬ 
division admitted to the records. 

Further answering, these defendants say that proceedings for the 
condemnation of land for the extension of Eleventh Street, North¬ 
west, in the City of Washington, were commenced under authority 
of an Act of Congress approved March 3, 1899. On May 31, 1899, 
a part of the estate now involved was taken and damages paid there¬ 
for and the assessments for benefits were assessed against certain of 
the property in the cause mentioned, which assessment was set aside; 
thereafter Congress passed an Act which was approved June 6, 1900, 
which authorized and directed the Commissioners to apply for a re¬ 
assessment of such benefits; that on August 9, 1904, the Com- 

19 missioners proceeded under said last named Act with the 
result that by due proceedings a verdict was returned June 

6, 1906, assessing benefits as hereinafter stated, which assessment 
was duly confirmed by this Court, holding a District Court, May 6, 
1907, and said confirmation was sustained and confirmed by the 
Court of Appeals of the District of Columbia on March 31, 1908; 
and, although the present relator has appealed to the Supreme Court 
of the United States, no supersedeas has been had or obtained and 
said appeal is pending and said assessment of benefits is still unre¬ 
versed and unmodified. Said assessments by virtue of the Act of 
July 1, 1902, (32 Statutes 616) are payable in five equal annual in¬ 
stalments with interest at the rate of four per centum per annum 
from and after sixty days after the confirmation of the verdict and 
award. 

That the Act approved March 3, 1899, provides that “the assess¬ 
ments shall severally be a lien on the land assessed, and shall be col¬ 
lected as special improvement taxes in the District of Columbia.” 

A Plat of the former subdivision showing the changes made by 
the proposed subdivision is attached hereto marked Exhibit No. 1 
and is made a part hereof, and memorandum of the assessment 
made in the said Eleventh Street extension case of lots affected by 
the proposed subdivision is attached hereto marked Exhibit No. 2, 
and is made a part hereof. 

4. Answering the Fourth paragraph of said petition, these re¬ 
spondents say that their power in the premises originated in the 
Act of Congress approved August 7, 1888, and that the Commis¬ 
sioners did promulgate certain general orders on April 10, 

20 1899, to take effect May 15, 1899, and among them the sec¬ 
tions cited in said paragraph. 

They say the requirement “that all taxes, special assessments and 
other public charges upon the property must be paid” as a condition 
for approval of the proposed subdivision is “necessary to regulate 
the platting and subdividing of all lands and grounds in the Dis¬ 
trict of Columbia,” as.provided in said.Act of Congress; that the 
Collector of Taxes cannot receive a proportionate part of an entire 
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tax; that the Commissioners of the District of Columbia are not al¬ 
lowed by law to abate any tax or themselves exempt any property 
from taxation; that they have no means to apportion a tax; that the 
Collector of Taxes cannot sell for default any property except what 
is assessed; that there is no method provided by law for the re-as¬ 
sessment of said benefits according to the proposed subdivision; and 
that they cannot alter, change, or amend the verdict of said jury, 
or the judgment of said Courts. 

They say that the said order was the original construction of 
the power of the Commissioners under the said Act and has never 
been changed, but has always been followed ever since it was pro¬ 
mulgated. 

That by section 2 of the Act of Congress approved March 2, 
1893, it is provided, among other things, that after the map therein 
mentioned is recorded, “no further subdivision shall be admitted 
to record in the office of the surveyor of said District, or in the 
office of the Recorder of Deeds thereof, unless the same be first ap¬ 
proved by the Commisioners and be in conformity with said map.” 

The Commissioners believe and aver that it would be a 
21 great detriment to the administration of municipal affairs and 
occasion confusion in the collection of public revenue by 
taxation and assessment if the said order were abrogated or annulled, 
and they aver from their official knowledge that said regulation is 
reasonable and necessary. 

These defendants deny that the said order is unreasonable, ultra 
vires and void, as alleged in said paragraph. 

5. In answer to the Fifth paragraph of said petition, the defend¬ 
ants aver that the assessment for benefits mentioned is legal, hav¬ 
ing been twice so determined in proper judicial proceedings; they 
say that the subdivision proposed will affect the assessments on said 
existing lots as hereinbefore stated, and will in all probability de¬ 
stroy the lien thereof, particularly if the said new subdivision is 
recorded and the lots sold to innocent persons not parties to this 
proceeding. These defendants do not admit the other allegations 
of said paragraph not heretofore admitted in this Answer. 

6. In answer to the Sixth paragraph of said petition, they say 
they do not admit the allegations of law therein made to be correct, 
and they deny the injury alleged to the relator or to its property, 
and say it has suffered no damage whatever, and they aver the re¬ 
lator can use its property freely without haring said subdivision ad¬ 
mitted to record. 


These defendants therefore pray that the petition be dis- 
22-24 missed and the rule issued against them be discharged with 
costs 

HENRY B. F. MACFARLAND, 
HENRY L. WEST. 


JAY J. MORROW, 

By W. K E L LY, 

Ass’t to Engineer Commissioner Morrow. 
EDWARD H. THOMAS, 


Attorney for Defendants. 


-A*r^vt 

- 
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District of Columbia, ss : 

I, Henry B. F. Macfarland, being first- duly sworn, on oath say 
I am President of the Board of Commissioners of the District of 
Columbia; that I have read the foregoing Answer by me sub¬ 
scribed and know the contents thereof; that the facts therein stated 
are true to the best of mv official knowledge and belief. 

HENRY b. f. macfarland. 

Subscribed and sworn to before me this Eighth (8th) day of 
July A. D. 1908. 

‘ [seal.] WILLIAM TINDALL, 

Notary Public, D. G. 

* * * * * * * 

25 Exhibit No. 3. 

Filed Julv 8, 1908. 

Columbia Heights Realty Company. 

Certificate of Incorporation. 

* 

Article I. The name of the corporation is “Columbia Heights 
Realty Company.” 

Article II. The — for which, and for any of which the corporation 
is formed, are:— 

(a) To acquire by purchase, lease, exchange, or otherwise, and to 
own, maintain, work, develop, cultivate and improve lands, houses 
and buildings and all kinds of real property and any interests and 
rights therein; to erect and construct houses and buildings of every 
kind and description on any lands of the company and to re-build, 
enlarge, alter and improve existing houses and buildings thereon; 
to sell, lease, let, mortgage, convey or otherwise dispose of the lands, 
houses, buildings and other property of the company and to under¬ 
take or direct the management, renting and sale of such lands, 
houses, buildings and other property; to convert and appropriate 
any land of the Company into and for roads, streets and other con¬ 
veniences, and generally to deal with and improve the property of 
the Company. 

The following clauses shall be construed both as objects and 
powers:— 

(b) To acquire and undertake the good-will, property, 

26 rights, franchises and assets of every kind and the liabilities 
of any person, estate, firm, association or corporation, either 

wholly or partly, and to pay for the same in cash, stock of the cor¬ 
poration, bonds, or otherwise. 

(e) To enter into, make, perform and carry out contracts of every 
kind and for any lawful purpose with any person, firm, association 
or corporation, private, public or municipal body politic and with 
the Government of the United States or any state, territory or colony 
thereof, or any other government. 
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(d) To draw, make, accept, endorse, discount, execute, and issue 
promissory notes, bills of exchange, warrants, bonds, debentures and 
other negotiable or transferable instruments. 

( e ) To conduct business in any of the states, territories, colonies or 
dependencies of the United States, in the District of Columbia, and 
in any and all foreign countries, to have one or more offices therein, 
to hold, purchase, mortgage and convey real and personal property, 
without limit as to amount, in any such state, territory, colony, de¬ 
pendency, district, or foreign country, but always subject to the 
laws thereof. 

(/) To receive, purchase or otherwise acquire, hold, sell, assign, 
transfer, mortgage, pledge or otherwise dispose of the shares of the 
capital stock of or any bonds, securities or evidence of indebtedness 
created by any other corporation or corporations of this or any other 
state or country, and while the owner of said stock to exercise all the 
rights, powers and privileges of ownership, including the right +<> 
vote thereon, to the same extent as a natural person might or could 
do. 

27 (g) To issue bonds, debentures and evidences of indebted¬ 

ness of all kinds, whether secured by mortgage or otherwise, 
and without limit as to the amount, and to secure the same by mort¬ 
gage, pledge or otherwise. 

( h ) To do all or any of the things herein set forth to the same 
extent as natural persons might or could do, and in any part of the 
world. 

(i) In general, to carry on any other business in connection with 
the foregoing, whether manufacturing or otherwise, and to have and 
exercise all the powers conferred by the laws of New Jersey upon 
corporations formed under the act hereinafter referred to; it being 
hereby expressly provided that the foregoing enumeration of specific 
powers shall not be held to limit or restrict in any manner the powers 
of the corporation. 

The duration of the corporation shall be unlimited. 

Article III. The corporation shall be authorized to issue capital 
stock to the extent of Three hundred thousand dollars ($300,000), 
divided into three thousand (3,000) shares of the par value of One 
hundred dollars ($100) each. 

The capital stock wdth which the corporation will commence busi¬ 
ness is subscribed by the incorporators as follows: • 

Name. Number of shares. Total par value. 

HENRY R. HOYT. 5 $500 

JAMES W. JACKSON. 5 500 

PETER J. SHIELDS. 5 500 


28 The Post Office Address of each of the incorporators is No. 

15 Exchange Place, Jersey City, New Jersey, the Post Office 
address of the registered office of the Company. 

Article IV. The principal and registered office of the Company is 
(the same being also the Post Office address of the subscribing in¬ 
corporators) No. 15 Exchange Place, Jersey City, New Jersey, and 
the Corporation Trust Company is designated as the agent therein, 
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in charge thereof, and upon whom process against this Company 
may be served. 

In accordance with an act of the legislature of the State of New 
Jersey entitled “An Act Concerning Corporations/’ (Revision of 
1896), and the acts amendatory thereof and supplemental thereto, 
and for the purpose of forming a corporation of unlimited duration, 
to do business both within and without the State of New Jersey, the 
undersigned do respectively subscribe for the capital stock with 
which the Company may begin business, and do agree to take the 
number of shares set opposite our respective names, and have ac¬ 
cordingly signed this certificate and affixed our seals hereto. 


-yy Number of shares 

^ ame - taken by each. 

HENRY R. HOYT. [seal.] .. Five 
JAMES W. JACKSON, [seal.] .. Five 
PETER J. SHIELDS, [seal.] .. Five 


Amount. 

$500 

500 

500 


Amount with which Company will begin business one thousand 
five hundred dollars ($1,500). 

Witness as to the foregoing signatures: 

ROY M. HARDY. 


29 Supreme Court- of the District of Columbia. 

Thursday, July 9, 1908. 

Session resumed pursuant to adjournment, Mr* Justice Wright 
presiding. 

4 ^ 4 # 4 # 

ijw "p ^ 

At Law. No. 50712. 

United States of America ex Rel. Columbia Heights Realty 

Company, Petitioner, 
vs. 

Henry B. Macfarland et al.. Respondent-. 

This cause coming on to be heard on the petition and answer and 
exhibits was argued by Counsel and submitted. 

Thereupon it is by the Court this 9th day of July 1908 ordered 
that the petition for mandamus be and the same is hereby dismissed, 
and the rule issued against the defendants be and the same is hereby 
discharged wdth costs, and from this order the relator notes an ap¬ 
peal to the Court of Appeals, and the appeal bond for costs herein 
is hereby fixed at $100. 

WRIGHT. 

M emomndum .> 

July 24, 1908.—Appeal bond filed. - jV ; 
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30 Directions to Clerk for Preparation of Transcript of Record . 

Filed July 24, 1908. 

In the .Supreme Court of the District of Columbia. 

Law. No. 50712. 

United States of America ex Rel. Columbia Heights Realty 

Company 

v. 

Henry B. F. Macfarland et al. 

The Clerk of the Court will please prepare a transcript of the 
record in the above entitled case for the Court of Appeals and in¬ 
clude therein the following papers: 

1. Petition and exhibits. 

2. Rule to show cause. 

3. Answer to petition and to rule and exhibits. 

4. Order dismissing petition. 

5. Memorandum of notice of appeal and of filing of bond. 

DOUGLAS, BAKER & SHERRILL, 

♦ Attorneys for Appellant. 

31 Supreme Court of the District of Columbia. 

United States of America, 

Distnct of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
30, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50712 At Law, wherein 
The United States ex rel. Columbia Heights Realty Company is 
Petitioner and Henry B. F. Macfarland, et al. are Respondents, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of August A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

J.’R. YOUNG, Clerk, 

By ALF G. BUHRMAN, 

Ass’t Clerk. 


3—1950a 
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32. In the Court.of Appeals of the District of'Columbia. ; 

No. 1950, April. Term, 1908. 

United . States of America ex Rel. Columbia Heights Realty 

Company 

vs. 

Henry B. F. Macfarland et al. 

Stipulation. 

It is stipulated and agreed by and between the parties hereto, by 
their respective attorneys, that the maps or blue prints included in 
the transcript of record in the above entitled cause, shall be omitted 
from the printed transcript of record, and that said maps or blue 
prints shall be used* and referred to as exhibits in said cause at the 
hearing thereof. 

DOUGLAS, BAKER & SHERRILL, 

Attorneys for Appellant. 

E. H. THOMAS, Attorney for Appellee-. 

(Endorsed:) No. 1950. The U. S. of A. ex rel. Columbia Heights 
Realty Co. &e., Appellant, vs. Henry B. F. Macfarland, et al. Stipu¬ 
lation of counsel as to printing record. Court of Appeals, District of 
Columbia. Filed Sep. 11, 1908. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1950. The U. S. of A. ex rel. Columbia Heights Realty Co., a cor¬ 
poration, appellant, vs. Henry B. F. Macfarland et al. Court of 
Appeals, District of Columbia. Filed Aug. 27, 1908. Henry W. 
Hodges, clerk. 







